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VALUE OF ART STOLEN DURING WORLD WAR II IS INCLUDABLE IN TEXAS DECEDENT'S GROSS ESTATE. 

An individual stole a number of art objects while serving in the U.S. Army in France and Germany during World War II. This included 

work he was charged with guarding in a medieval town in Germany. His mother collaborated with him by receiving the shipments of 

stolen articles. She had studied and taught art at a college. Within three months after the theft of the art objects in 1945, the loss was 

reported by a church in the town to the army. The army notified the church that it had given up searching for the objects.  

The individual also stole valuable art work in France, while assigned to teach art to military personnel at a university there. The theft 

was discovered, and the individual was court-martialed and discharged. He then moved home to Texas and lived there for the next 35 

years until his death. His brother and sister were aware of the art work, which he kept in his home. In 1978, the individual gave one of 

the art objects to his sister's daughter. The individual died in 1980. He left all of his silver, china, and crystal to two nieces and a 

nephew; he left all the rest of his property to his sister and brother. The will was to be administered under the independent 

administration rules of Texas. His sister was designated to be the independent executrix. 

Within a few weeks of the individual's death, all of the personal property, including the art work was distributed to family members. 

Seven months after his death, the sister filed the estate inventory, appraisement, and the list of estate claims. None of the art work 

was listed. The Texas inheritance tax was paid. Because of the small size of the inheritance, the attorney stated in a letter that no 

federal estate tax return would be filed. 

In 1983, the sister and brother retained an appraiser to examine the art objects. The brother and sister decided to sell some 

manuscripts. Offers were made ranging from $500,000 to $9 million per manuscript. One was sold for $3 million. The medieval church 

learned of the sale and sued. The brother and sister claimed the statute of limitations had expired. 

The Service has ruled that the art objects that the decedent stole and possessed at his death are includable in his gross estate under 
 section 2033. In addition, the Service ruled that for purposes of section 2031, the price that would have been paid, on the 

decedent's date of death, by a willing buyer of each of the art objects is the highest price that would have been paid at that time 
whether in the discreet retail market or in the legitimate art market. Finally, the Service ruled that no deduction is allowable under  

section 2053(a)(3) for the claims of the persons from whom the art objects were stolen. 

Citing James v. United States, 366 U.S. 213 (1961), the Service said that even when a taxpayer acquires earnings unlawfully, he is 

still deemed to have income. Similarly, for federal estate tax purposes, the Service said, no distinction should be drawn between 

lawfully and unlawfully received property, citing Burnet v. Wells, 289 U.S. 670 (1933).  



On the valuation issue, the Service said the fair market value should be based on the value given to goods by individuals willing to 

purchase the goods and cited Publicker v. Commissioner, 206 F.2d 250 (3rd Cir. 1953). Further, the Service said the fact that a 

market is illicit does not obviate the existence of that market for estate tax valuation purposes, citing Jones v. Commissioner, T.C. 

Memo. 1991-20.  

Under Texas law, an individual's possession of personal property gives rise to the inference that the individual has a right to 

possession. Therefore, the individual has a superior claim to converted property as against everyone except the person from whom it 

was converted. For this reason, if an individual is in possession of converted property and the property is, in turn, stolen or otherwise 

taken from the individual by another person, the individual may legally reclaim the property from the latter person. However, an 

individual in possession of converted property is unable to convey clear title to a bona fide purchaser when the property is sold within 

the boundaries of Texas. 

The Service noted that under section 151 of the Texas Probate Code, claims against an estate should be presented during the one- 

year period following the grant of letters testamentary. In addition, to be enforceable against the estate, a claim must be asserted 

before the estate has been distributed. Therefore, when the medieval church made its claim seven years later, the Service ruled, the 

estate was closed. Finally, the Service noted that the claim was made against the decedent's brother and sister, not the estate. The 

Service cited Estate of Courtney v. Commissioner, 62 T.C. 317 (1974).  
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ISSUES 

(1) Are the art objects that the Decedent stole during and immediately after World War II and that he possessed at his death 
includible in his gross estate under section 2033 of the Internal Revenue Code?  

(2) What is the estate tax value, under section 2031 of the Code, of art objects that were fully used and enjoyed by the decedent 

and that were fully used and enjoyed for many years after the decedent's death by his heirs but that, for an optimum sales price, 

could only be sold in an underground art market rather than in the legitimate retail art market? 

(3) Is any deduction allowable under section 2053(a)(3) of the Code for the stolen property claims that were filed against the estate 

heirs ten years after the decedent's death? 

Facts 



EVENTS BEFORE THE DECEDENT'S DEATH

The Decedent stole a number of art objects while serving in the United States Army in France and Germany. In April 1945, the 

Decedent's army unit occupied Medieval Town. While occupying Medieval Town, the Decedent's unit was placed in charge of guarding 

a collection of valuable art objects that the residents of Medieval town had placed in a mineshaft. The art objects, having been 

endowed to Medieval Church, had great historical, cultural, artistic and religious significance. The Decedent obtained access to the 

mineshaft and stole most (and possibly all) of the art objects. The Decedent mailed the art objects, addressed to himself, to his home 

town in the United States. 

It is apparent that the Decedent's mother collaborated with him by receiving the shipments of stolen articles. She resided in the home 

town throughout the period that the Decedent was in the army in Europe. (The Decedent's mother no doubt fully appreciated the value 

of the art objects because, among other things, she had studied art and taught art at a college.) 

Within three months after the theft of the art objects in 1945, the loss was reported by Medieval Church to army authorities. 

Throughout the entire period from the time of the theft until the decedent's death, the United States Army and the Department of State 

adhered to a firmly-established policy of full cooperation in repatriation of artwork and other national treasures to the rightful owners. 

But the prospects for recovery of the art objects were remote. The Decedent's army unit was one of a number of American army units 

occupying Medieval Town when the Decedent stole the art objects in April 1945. In 1954, the Department of State notified Medieval 

Church that a search for the stolen art objects within the United States was futile. 

While serving in the army, the decedent also stole valuable artwork in France. During the demobilization period following the end of the 

war in Europe, the Decedent was assigned to teach art to military personnel at a university in France. According to an account, the 

Decedent stole four dozen pieces of valuable coined silverware and two dozen pieces of valuable gold decorated china from a villa. 

When the owner discovered that the items had been stolen, he promptly reported the theft to the United States military authorities. As 

the result, the Decedent was court-martialed in December 1945 and was discharged from the army with a $600 fine and a reprimand.  

After coming back to the United States, the Decedent taught art at an elementary school. He then taught the history of architecture at 

a state college until 1957. In 1957, the Decedent returned to his home town and operated the store that had been operated by his 

parents for many years. From then on, the Decedent lived in the home town residence with his mother (until she died in 1978). 

Sometime after returning to the home town, the Decedent leased an apartment (in a nearby city) that he lavishly furnished and 

maintained until his death. 

Beginning in the mid-1950s and continuing until his death, the Decedent was avidly interested in exotic plants. He built and 

maintained three greenhouses next to the residence in the home town and filled them with rare varieties of orchids (totalling 6,000 

plants in all, some of which were worth $400 each) and a large cage of brilliantly colored parakeets. The aggregate value of the 

greenhouses and the rare plants appears to have been more than $2.4 million. However, most of the orchids were destroyed in a 

storm in 1979. 

In 1977, the Decedent reported a taxable income of approximately $15,150. In 1978, the Decedent reported a taxable income of 

approximately $16,350 and, in 1979, he reported that he had no taxable income. 

The home town is a farm community that is very small, with few thoroughfares and no traffic lights. The Decedent's brother has 

continuously resided in the home town. After the Second World War, when the brother was married, he lived down the street from the 

family residence. The brother has indicated in depositions that, over the 35-year period from the end of the Second World War until 

the Decedent's death, the brother had known of the art objects and had seen the art objects in the Decedent's possession on 

countless occasions. The Decedent's sister lived in the family residence in the home town until she married (apparently some time 

after 1950) and moved to another community not far from the home town. She, her spouse, and her children apparently visited the 

Decedent's home town residence regularly. 

In 1978, the Decedent gave one of the art objects to the sister's daughter, who had received a degree with an art special- ization. The 

Decedent had a particularly close relationship with this niece, frequently talking with her about art and different types of art, helping 

her with her art teaching projects, and giving lectures on art at the school at which she worked. 

At the time of the Decedent's death in 1980, it appeared virtually impossible for Medieval Church to find the art objects in the United 



States. More than 3,000 American servicemen had been in Medieval Town at the time of the theft in April 1945 and any one of them 

could have been considered a suspect in the theft. By the time of the decedent's death, all of those servicemen had retired from the 

service, many had changed residence a number of times, and a large percentage had died. Consequently, the task of tracking down 

and interviewing this group that originally comprised more than 3,000 people, in search of someone who could provide information on 

the April 1945 theft, had become insurmountable by the time of the decedent's death. 

Events AFTER THE DECEDENT'S DEATH 

The Decedent died in February 1980, a resident of Texas. No federal estate tax return has been filed for the Decedent's estate.  

In his will, executed in January 1979, the Decedent bequeathed all of his silver, china and crystal to two nieces and a nephew. The 

Decedent bequeathed and devised all the rest of his property to his sister and brother. 

The Decedent's will stated that no other action was to be had in the probate court in relation to the settlement of the estate other than 

the recording and probating of the will and the filing of the return of inventory with list of claims. In this way, the will indicated that the 

estate was to be administered under the Independent Administration rules of Texas. His sister was designated to be the Independent 

Executrix. 

On March 3, 1980, one month after the Decedent died, the sister presented the will for probate. The probate court decree admitting 

the will to probate and issuing letters testamentary to the sister was entered on March 17, 1980. 

Within a few weeks after the Decedent died, all of the personal property (other than the shares of stock) that had been held by the 

Decedent was distributed. According to oral depositions, the distribution was made under the direction of the executrix, whereby she 

and her surviving brother went to the Decedent's city apartment and his home town residence and divided many of the items of 

personal property between them. Then, with the sister's and brother's approval, their children went to the Decedent's city apartment 

and home town residence and made selections from the items not already taken by the sister and brother. In this way, the art objects 

were distributed to the sister, the brother, and some of their children. 

On September 23, 1980, seven months after the Decedent died, the Decedent's sister, in her capacity as executrix, filed (under oath) 

the estate inventory appraisement and list of estate claims. The only assets listed were real estate (with a total value of $24,331) and 

shares of stock (with a total value of $81,225, including $56,563 of stock representing the Decedent's 50 percent interest in the family 

business). The local probate court's order approving the inventory, appraisement, and list of estate claims was entered in September 

1980. 

The executrix filed the Texas inheritance tax return in October 1980 and paid the Texas inheritance tax. The return included schedules 

requiring the executrix to list all of the property held by the Decedent and all of the claims against the estate. The return filed by the 

sister stated, under oath, that the Decedent's gross estate included only the real estate (described above), the shares of stock 

(described above), and life insurance totalling approximately $15,000. The return stated that the only claim existing against the estate 

was a note executed by the Decedent, in the amount of $2,727, to the local bank. (We assume that the note was fully paid within a 

short time thereafter.) 

The state inheritance tax return was examined. During the course of the examination, the executrix's attorney stated in a letter that no 

federal estate tax return was being filed “due to the relatively small size of the estate.” The executrix's attorney also stated that he 

wanted to “bring this relatively small estate to a conclusion.” The state inheritance tax examination was ended with the issuance of a 

closing letter and release of lien on May 15, 1981. 

We assume that the Decedent's shares of stock were distributed shortly after the release of lien was obtained in May 1981. The 

Decedent's real estate was distributed pursuant to a deed of partition that was recorded on January 19, 1983. 

In 1983, the sister and brother retained an appraiser to examine the art objects. At a meeting with three lawyers and two women, the 

appraiser asked how the art objects had been obtained. They replied that the art objects had been inherited. 

Accounts state that, sometime in the mid-1980's, the Decedent's brother furnished some of the art objects (that had been distributed 

to him) as collateral for a loan at a local bank. In addition, the brother contacted Auction Firm concerning some of the art objects.  

In 1986, Attorney and the brother's child asked an antiques appraiser to appraise one of the manuscripts. An account states that the 



appraiser told them that he was fairly certain that the manuscript had been stolen. The brother and his child then sought out the 

director of a medieval research organization in Texas. The brother and his child showed slides and offered to sell the manuscript to the 

director. An account states that the director told them, at that time, that the manuscript had been stolen. Another account states that 

when the director asked the Decedent's brother how he had acquired the manuscripts, the Decedent's brother replied that they were 

obtained by the, Decedent, who had died, and that now he (the brother) was the owner; the director was told to discuss any purchase 

offers with Attorney, who was representing the sister and brother; when the director contacted Attorney and offered to purchase the 

manuscripts for $1 million, Attorney made light of the purchase offer and refused it. 

Accounts also state that, in 1986, the president of the local bank, acting as the brother's agent, sent slides of the manuscripts to 

book dealers including a specialist at a university and a book dealer in New York City. In late 1986 or early 1987, Auction Firm was 

again contacted and shown slides of one of the manuscripts; Auction Firm authenticated the manuscript, indicated that it had been 

stolen, advised that the manuscript was authoritatively stated to have been destroyed and that the heirs' ownership was questionable.  

According to an oral deposition, Attorney, travelling with the Decedent's sister and brother, moved the manuscripts to Switzerland 

sometime in 1986 or 1987 where they were placed in a safe deposit box. An account states that Attorney, acting as the sister's and 

brother's agent, offered the manuscripts for sale in England and on the continent. Other accounts state that when a book dealer in 

France was approached by Attorney, the book dealer had agreed to sell one of the manuscripts for $9 million. 

In the meantime, in March 1990, Attorney contacted a rare book dealer in Germany and agreed to sell the manuscript for $3 million. 

Under the executed agreement, the rare book dealer was to sell the manuscript to the German government or to a German institution 

for no more than $3 million. The agreement further provided that, if the rare book dealer did not sell the manuscript to the German 

government or to a German institution for no more than $3 million, for any reason whatsoever, then to the extent he sold the 

manuscript to any person or entity for an amount greater than $3 million, he was to pay to Attorney (as trustee for the sister and 

brother) an amount equal to 50 percent of the consideration received in excess of $3 million. The book dealer in Germany did, in fact, 

sell the manuscript to a private foundation in Germany for $3 million. 

An account quotes the book dealer as stating that the sister's and brother's sale of the manuscript was accomplished “through a 

Swiss middleman” to take advantage of the lenient laws of Switzerland governing the sale of property lacking clear title. Accounts also 

state that the sister and brother sold a second manuscript to the same book dealer for $500,000. (Another account states that, after 

the agreement was executed for the sale of the first manuscript, the book dealer in France considered instituting legal action against 

the sister and brother for breach of contract.) 

In June 1990, Detective, apparently acting on rumors that, over the years, the manuscripts had been shown for sale in the legitimate 

art market and that a sale had taken place in Switzerland, traced the sale activity to the Decedent's home town and located the local 

bank in which some of the art objects were stored. Medieval Church thereupon commenced an action against the Decedent's sister 

and brother, as the heirs of the Decedent's estate, for the recovery of the art objects stolen from the mineshaft. Accounts state that 

the sister and brother have alleged that, based on a statute of limitations, Medieval church is not entitled to the return of the art 

objects. 

Accounts state that many of the art objects sought by Medieval Church were found when the inventory was made of the safe deposit 

boxes; but approximately one-third of the art objects (other than the manuscripts) sought by Medieval Church are not yet accounted 

for. Also, many of the other art objects seen in the Decedent's possession are not yet accounted for. 

Accounts also state that the court-ordered inventory of the safe deposit boxes yielded additional art objects; these art objects, which 

are not part of the treasures being sought by Medieval Church, are indicated as likely to have been taken from private collections (or 

institutions such as churches) in France and Germany at the end of World War II. For example, the additional art objects are said to 

include a large collection of old coins, with each such coin carefully described, in German, on a respective label apparently written 

during the 1920's or 1930's. Other additional art objects are characterized as “medieval, museum-quality works” with labels or 

inscriptions written in French. The persons in France and Germany from whom these additional art objects were apparently taken 

have not come forward to claim them. 

Recovery OF STOLEN ART IN GENERAL 

By the time of the Decedent's death in early 1980, thefts of art objects from museums, galleries, and private collections had become 

pervasive. Statistics indicated that there were more than 45,000 art thefts each year, world-wide. New York Times, Jan. 8, 1979, page 



A-14 at col. 1; New York Times, Feb. 16, 1979, page C-16 at col. 1. Thus, at the time of the Decedent's death, art theft was one of 

the most lucrative criminal activities, ranking second only to narcotics activity. New York Times, Jan. 8, 1979, above cited; 

Hennessee Why Great Art Will Always Be Stolen, Connoisseur Magazine, July 1990. 

Recoveries of stolen art objects during the period from 1965 to 1991, including stolen great masterpieces, are estimated to be only 10 

percent of losses; the other 90 percent of the stolen art objects often were transported internationally. Why Great Art Will Always Be 

Stolen, above cited; New York Times, March 20, 1990, page C-20 at col. 4. Thus, even though, over the 15-year period ending at the 

Decedent's death, many of the art thefts had involved well-known art objects, an overwhelming majority (90 percent) of the stolen art 

objects would never be recovered. Why Great Art Will Always Be Stolen, above cited; New York Times, Jan. 8, 1979, above cited. For 

this reason, notwithstanding the publication of extensive lists of art objects stolen during World War II, including the art objects that 

the Decedent stole from the mineshaft, it was clear, at the time of the Decedent's death, that most of the thousands of art objects 

taken as booty during the Second World War would probably never be recovered. See New York Times, June 20, 1990, page C-1 at 

col. 3. Cf. Akinsha A Soviet-German Exchange of War Treasures?, Art News, May 1991, indicating that many Russian art treasures 

looted by German soldiers during World War II and taken to the West are irretrievable because the art objects have disappeared into 

the possession of private collectors and museums throughout the world. 

In certain foreign countries, after a short statutory period has elapsed, a stolen art object generally becomes the legal property of the 

person in possession of it. Consequently, stolen art objects are frequently transported to these countries and thereafter sold with good 

title. See Why Great Art Will Always Be Stolen, above cited; New York Times, March 20, 1990, page C-20 at col. 3. As a result, at 

the time of the Decedent's death, there were numerous discreet markets for the rapidly growing international network of traffickers in 

stolen art objects. New York Times, Jan. 8, 1979, above cited. The clients in these discreet markets were generally private collectors 

(including crime barons) who were eager to purchase art objects that were otherwise unobtainable and who would pay full market price 

for the art objects. See Focus -- Missing Masterpiece, Transcript, MacNeil/Lehrer Newshour, March 20, 1990 at 12; Hew York Times, 

Jan. 8, 1979, above cited; New York Times, Jan. 10, 1979, page 26, col. 4; New York Times, March 20, 1990, above cited; Why Great 

Art Will Always Be Stolen, above cited. Cf. Green Bad Czechs: The Looting of a Nation, Connoisseur, June 1991, indicating that 

religious and cultural antiques stolen from churches, museums, and castles in Czechoslavakia are currently in great demand in the 

West by “dealers and collectors who can keep their purchases quiet.”  

State LAW 

Under Texas law, an individual's possession of personal property gives rise to the inference that the individual has a right to such 

possession. That is, an individual's possession of personal property is prima facie evidence of ownership. Therefor, the individual has a 

superior claim to converted property as against everyone except the person from whom it was converted. See Hickey v. Couchman, 

797 S.W.2d 103 (1990); Worth Tool & Die Co, v. Atlantis Electronics, 398 S.W.2d 656 (1966) Cook v. Kern, 277 S.W.2d 946 (1955). 

For this reason, if an individual is in possession of converted (stolen) property and the property is, in turn, stolen or otherwise taken 

from the individual by another person (who was not the original owner), the individual may legally reclaim the property from the latter 

person. However, an individual in possession of converted (stolen) property is unable to convey clear title to a bona fide purchaser 

when the property is sold within the boundaries of Texas. Olin Corporation v. Cargo Carriers, 673 S.W.2d 211 (1984). 

Law AND ANALYSIS 

ISSUE 1: SECTION 2033 
 

Section 2033 of the Code provides that the value of the gross estate shall include the value of all property to the extent of the 

interest therein of the decedent at the time of death. 

Section 20.2033-1 of the Estate Tax Regulations provides that the gross estate includes under section 2033 the value of all 

property beneficially owned by the decedent at the time of death. 

The legislative history end the framework of the predecessor statute to  section 2033 indicate that the statute was intended to 

include in a decedent's gross estate the estate (or property) that the decedent owned at death. See H.R. Rep. No. 922, 64th Cong., 

1st Sess. 55 (1916). Sections 202(a) and 205 of the Internal Revenue Code of 1916. See Stephens, Maxfield, Lind & Calfee Federal 
Estate and Gift Taxation  section 4.05[1] (6th ed. 1991).  

In determining the nature of ownership that is required for inclusion of property in a decedent's gross estate under section 2033, we 
note that the estate tax inclusionary statutes, including  section 2033, are based upon a decedent's possession of the economic 



equivalent of ownership rather than upon the decedent's possession of a technical legal title. Thus, for example, the Supreme Court 

stated in Burnet v. Wells, 289 U.S. 670 (1933):  

“Taxation is not so much concerned with the refinements of title as it is with the ACTUAL COMMAND over the property 

taxed -- the actual benefit for which the tax is paid.” . . . Government . . . is not confined by the traditional classification 

of interests or estates . . . Liability may rest upon the enjoyment by the taxpayer of privileges and benefits so 

substantial and important as to make it reasonable and just to deal with him as if he were the owner, and to tax him on 

that basis. [Emphasis supplied.]

289 U.S. at 678. 

Lowndes, Kramer & McCord, Federal Estate and Gift Taxes  section 4.2 (3d ed. 1974), in considering the ownership requirement of 
section 2033, essentially concludes that technical legal title to property is not required for inclusion of the property in the 

decedent's gross estate when the decedent possessed the economic equivalent of ownership. 

Consequently, even if a decedent lacked technical legal title to property at the time of death, if the decedent possessed the use and 

economic benefits of the property that were equivalent to ownership and if, by reason of that possession, the decedent does, in fact, 

successfully transfer the same use and economic benefits to the objects of his bounty at death, to be enjoyed by those persons for 
an indefinite period after the decedent's death, then the value of property is includible in the decedent's gross estate under  section 

2033 of the Code. 

In the present case, on the date of the Decedent's death, he possessed art objects that he had stolen. During the entire 35-year 

period ending with his death, the Decedent had the exclusive possession, enjoyment, and ACTUAL command (including the 

unfettered ability of sale when he chose) of the art objects that was tantamount to ownership. 

From the income information provided by the Decedent to the Internal Revenue Service over the years, it does not appear that the 

Decedent had any job or profession that would enable him to acquire a vast orchid collection, travel so extensively, or live so lavishly. 

It is a compelling inference that the Decedent successfully sold a substantial quantity of stolen art objects to finance his lifestyle.  

Thus, not only did the Decedent have the full use, possession, and enjoyment of the stolen art property, but also he had the apparent 

ability to easily sell that property if, as, and when he felt he needed money. As such, he was the substantive owner of the beneficial 

interest in that property at his death. 

On his death, the Decedent successfully transferred to his designated heirs (his sister and brother), the same use and economic 

benefits that he had enjoyed during his lifetime. In this way, the sister and brother (and, with their permission, their children) assumed 

the exclusive possession, actual command of the art objects, and the ability to dispose of them in the discreet markets for their own 

profit. 

For that reason, the Decedent's brother was able to use some of the art objects as collateral for bank loans and, even though they 

refused several purchase bids, the sister and brother (and the other family members) were in a position to successfully sell the art 

objects in the discreet markets. 

In the present case, it is evident from the circumstances that, over the 35-year period ending at the Decedent's death, the various 

family members, including the sister and brother, were well aware of the Decedent's possession of the stolen art objects end that the 

art objects had significant value. 

It is evident from the circumstances of the present case that, from the time of the Decedent's death until the true owner of the art 

objects discovered the facts of the theft in 1990, the sister and brother had been following a basic plan to hold the art objects on a 

long term basis (as the decedent had done) for their own personal enjoyment and to make occasional sales of the objects in either an 

illicit or legitimate art market. 

Thus, by reason of surviving the Decedent and inheriting control over his assets, the Decedent's heirs became the substantive owners 

of the art objects, acquiring the same exclusive possession, command, end economic benefit of the property that the Decedent had 
enjoyed. Therefore, the property is includible in the Decedent's gross estate under  section 2033 of the Internal Revenue Code.  

We further note that, under Texas law, the Decedent and (after his death) his sister and brother possessed the stolen art objects as 

against everyone but Medieval Church and the individuals in France and Germany from whom the various art objects had been stolen. 



That is, as against the whole world (except true owners in France and Germany from whom the respective art objects had been 

stolen) the Decedent was the true owner of the property. See Cook v. Kern, above cited; Hickey v. Couchman, above cited. For that 

reason, if any individual (other than a representative of Medieval Church or the other persons from whom the art objects were stolen) 

had taken the art objects from the Decedent's possession, the Decedent and his heirs could have successfully obtained the return of 

the property. 

The question whether property that was stolen by a taxpayer can be regarded as owned by the taxpayer, when the taxpayer did not 

have legal title to the property, was resolved for income tax purposes in James v. United States, 366 U.S. 213 (1961). Before 

rendering its opinion in James, the Court had considered the question in Commissioner v. Wilcox, 327 U.S. 404 (1946), and Rutkin v. 

United States, 343 U.S. 130 (1952).  

In Commissioner v. Wilcox, the taxpayer stole cash and, therefore, did not obtain legal title to it. In determining whether the stolen 

cash constituted taxable income, the question before the Court was whether the taxpayer had the ownership that was required for 

taxation. The Court held that ownership of property for income tax purposes was predicated upon 1) the presence of a legal claim of 

right to the property, and 2) the absence of a definite obligation to repay or return the property. Thus, the Court concluded that 

because the taxpayer stole the cash and did not have a legal claim of right to it, and would have had to repay the cash to the persons 

from whom it was stolen, the stolen cash could not be considered taxable income. 

In Rutkin v. United States, the taxpayer had extorted cash under threat to his victim. The Court considered whether the extorted cash 

was taxable income. In limiting the rationale of Wilcox to its facts, the Court noted that the property considered in Wilcox was stolen 

while the property considered in Rutkin was extorted. The Court held the extorted cash to be taxable income. The Court, in Rutkin, 

resolved the question of whether the taxpayer had the ownership of the extorted cash by stating, at 103, “An unlawful gain, as well as 

a lawful one, constitutes taxable income when its recipient has SUCH CONTROL OVER IT that, as a practical matter, he derives 

readily realizable economic value from it . . .” (Emphasis supplied.)  

In James v. United States, the Court considered facts and issues identical to those considered in Wilcox and concluded that Wilcox 

had been wrongly decided. The Court further stated that the taxpayer's possession and actual command over the stolen property and 

his power to dispose of it for his own economic gain were equivalent to his ownership of the property for income tax purposes. The 

Court stated: 

[T]he obvious intent of . . . congress [was] to tax income derived from both legal and illegal sources, to remove the 

incongruity of having the gains of the honest laborer taxed and the gains of the dishonest immune . . .

[Property received] “constitutes taxable income when its recipient has such control over it that, as a practical matter, he 

derives readily realizable economic value from it . . .” 

When a taxpayer acquires earnings, lawfully or unlawfully, without the consensual recognition . . . to repay and without 

restriction as to [the] disposition, “he has received income . . ., even though it may still be claimed that he is not entitled 

to retain [it], and even though he may still be adjudged liable to restore its equivalent . . . IN SUCH CASE, THE 

TAXPAYER HAS “ACTUAL COMMAND OVER THE PROPERTY TAXED -- THE ACTUAL BENEFIT FOR WHICH THE 

TAX IS PAID.” [Emphasis supplied.] 

366 U.S. at 218 and 219. 

Similarly, for federal estate tax purposes, no distinction should be drawn between a decedent's property that has been obtained by 

theft and decedents' property that has been lawfully obtained. If the decedent, at death, possessed the use and economic benefits of 

the stolen property that are equivalent to ownership, the decedent's lack of title to the stolen property does not affect its inclusion in 
the decedent's gross estate under  section 2033 when the decedent can successfully transfer the property to his heirs. See also 

Burnet v. Wells, 289 U.S. at 678; Sanford's Estate v. Commissioner, 308 U.S. at 43. 

Estate of Bluestein, 15 T.C. 770 (1950), a case cited by the taxpayer's representative in support of his contentions, is distinguishable 

from the present case because, in Estate of Bluestein, the property that had been converted was restored to its rightful owner 

immediately after the decedent's death during the course of the administration of the decedent's estate. In contrast, in the present 

case, the art objects were distributed to the Decedent's heirs, who held the property under their complete dominion and control for 

more than a decade. 



CONCLUSION ISSUE 1. 

The art objects that the Decedent stole during and immediately after World War II, and that he possessed at his death, are includible 

in his gross estate under section 2033 of the code. 

ISSUE 2: SECTION 2031 -- VALUATION: 
 

Section 2031(a) of the code provides that the value of the gross estate of the decedent shall be determined by including to the extent 

provided the value at the time of death of all property wherever situated. 

Section 20.2031-1(b) of the regulations provides that the value of every item of property includible in a decedent's gross estate is its 

fair market value at the time of the decedent's death. The fair market value is the price at which the property would change hands 

between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable 

knowledge of the relevant facts. Thus, in the case of an item of property which is generally obtained by the public in the retail market, 

the fair market value of such an item of property is the price at which the item or a comparable item would be sold at retail.  

In the instant case, the representative argues that the illicit market (in which stolen art objects are regularly sold) cannot be 

recognized by the Service for valuation purposes. He further argues that, because there was no legitimate market for the art objects, 

the estate tax value of the property is “zero.” We disagree.  

In Publicker v. Commissioner, 206 F.2d 250 (3rd cir. 1953), the court considered the fair market value, for gift tax purposes, of jewels. 

One of the questions considered was whether, because of the unique character of the jewels, there was an existing retail market. In 

Publicker, the court stated, at 252 and 252, “[T]here were . . . dealers willing to purchase . . . [This] implies . . . an available market . . 

. The fact that a piece of property is unique does not . . . establish that there is no market for that property. The statute and the 

regulations cannot be limited to apply only to fungible goods.” (Emphasis supplied.)  

Therefore, in Publicker, the court concluded that, even though property may be unique, a “market” nevertheless exists in which the 

value of the property may be measured. See also, Jarre v. Commissioner, 64 T.C. 183 (1975), in which the court stated that “the fact 

that there may be a limited market does not . . . prevent the . . . property from having substantial value.” Thus, for nearly every 

category of property, there is at least one relevant market for determining fair market value. 

In the case of property that can be sold only in an illicit market, the fact that the market is illicit does not obviate the existence of that 

market for estate tax valuation purposes. See, for example, Jones v. Commissioner, T.C. Memo. 1991-28, a case involving the income 

tax and the self-employment tax. In Jones, the taxpayer failed to report the income received from his narcotics trafficking business 

during 1983. He also refused to provide any business records or information on his activities. Because it was known that the taxpayer 

possessed and then disposed of 42 kilos of cocaine in 1983, the Internal Revenue Service reconstructed the taxpayer's income based 

on the illicit market (i.e., the “street market”) in which such contraband would usually be sold. Basing the valuation of the 42 kilos of 

cocaine (sold by the taxpayer) on the “retail street value” of “uncut” cocaine (in the city in which the taxpayer had conducted the illegal 

business) in 1983, the Service determined the taxpayer's gross income and (after allowing a deduction for the cost of goods sold) 

computed the taxpayer's income tax and self-employment tax liabilities. The court agreed with the Service's determinations and 

stated that, although there was a range in the “street market” price of the contraband, “[the Service was] under no obligation to 

assume the lowest price supported by the evidence.” See also, Caffery v. Commissioner, T.C. Memo. 1990-498, involving a 

determination of the fair market value of “low quality” marijuana based on the “retail street market”; Browning v. Commissioner, T.C. 

Memo. 1991-93, involving a determination of the taxpayer's cost of marijuana based on the “wholesale street market.”  

Although Jones, Caffery, and Browning involve a determination of fair market value for income tax purposes, the valuation principle of 

Jones, Caffery, and Browning that, with respect to property that can only be transferred illegally, 1) the fair market value of such 

property is based on the price that a willing buyer would pay in the relevant illicit market, and 2) the relevant illicit market is 

determined by the particular illicit market in which such property is generally sold, is equally applicable to the estate tax.  

In this case, because the art objects that are includible in the Decedent's gross estate were stolen and, thus, would, under most 

circumstances, have been transferrable only in an illicit market, the appropriate market for establishing the fair market value, on the 

date of the Decedent's death, includes the discreet retail markets of the international network of traffickers in stolen art as well as the 

legitimate retail art markets consisting of international auction firms, advertised displays in antiques publications, and legitimate art 

and antiques dealers. See New York Times, January 8, 1979, above cited; New York Times, January 10, 1979, above cited; Why 

Great Art Will Always Be Stolen, above cited; Focus -- Missing Masterpiece, above cited. At the Decedent's death, these discreet 



retail markets consisted of the middlemen and dealers who sold stolen art objects to the many thousands of individual collectors 

(including crime barons) eager to purchase otherwise unobtainable art and antiques. See New York Times, January 8, 1979, above 

cited; New York Times, January 10, 1979, above cited; Why Great Art Will Always Be Stolen, above cited; Focus -- Missing 

Masterpiece, above cited. 

In the present case, it is apparent that, over a period of years, the Decedent successfully disposed of many of the stolen art objects 

(during his trips abroad) by contacting middlemen and dealers in the discreet market and selling the art objects to them. Also, the 

sister and brother (through Attorney) also had made contact with middlemen and dealers in the discreet market. 

At a minimum, the decedent successfully transferred to his siblings a 10-year term-for-years interest in the stolen items. Referring to 
the applicable actuarial valuation tables that are prescribed under  section 20.2031-10 of the regulations, we find that the present 

value of the right to use $1.00 for 10 years, beginning in 1080, is $.558395. Thus, even if it had been KNOWN as of the decedent's 

death that the stolen property would automatically revert to its true owners in 1990, the includible value of the interest that the 

decedent passed to his siblings would have been more than half of the 1980 fair market value of that property. But in 1980 it was not 

viewed as even probable that the property would ever revert to the true owners. 

CONCLUSION ISSUE 2: 

Because 1) all of the art objects held by the Decedent were of great historical, artistic, cultural, and religious significance and 2) the 

clients in the discreet retail market were eager to purchase such otherwise unobtainable objects at premium prices, we conclude that, 
for purposes of  section 2031 of the Code, the price that would have been paid, on the Decedent's date of death, by a willing buyer 

of each of the art objects is the highest price that would have been paid at that time whether in the discreet retail market or in the 

legitimate art market. 

ISSUE 3: SECTION 2053(a)(3) -- DEDUCTION: 
 

Section 146 of the Texas Probate Code provides for the payment of claims against the estate and states that an independent 

executor, in administering an estate, although FREE FROM THE CONTROL OF THE COURT shall independently receive and pay 

claims to the same extent and result as if it had been accomplished under orders of the court. 

Section 147 of the Texas Probate Code provides for the enforcement of claims against the estate and states that a person having a 

claim against the estate may enforce the payment by suit against the independent executor; when judgment is recovered, the 

execution shall run against THE ESTATE of the decedent IN THE HANDS OF THE INDEPENDENT EXECUTOR. 

Section 151 of the Texas Probate Code, providing for the closing of an independent administration by affidavit, states that when all of 

the debts known to exist have been paid, or when they HAVE BEEN PAID SO FAR AS THE ASSETS IN THE HANDS OF THE 

INDEPENDENT EXECUTOR will permit, and when the independent executor has distributed to the persons entitled thereto all assets 

of the estate remaining after payment of the debts, the independent executor MAY file with the court a final account verified by 

affidavit. The filing of such an affidavit shall terminate the independent administration. 

Claims against the estate are generally to be presented to the independent executor during the one-year period following the grant of 

letters testamentary. Nevertheless, a creditor's timely claim may be presented, or a suit may be filed, before the partition and the 
distribution of the estate. See 29 Tex. Jur. 3d section 770, which states, “It has been held unnecessary for one holding a claim to 

present it to the executor for allowance or classification within the prescribed statutory period, and that THE CLAIM NEED BE 

PRESENTED ONLY WITHIN A REASONABLE TIME BEFORE PARTITION OR DISTRIBUTION.” (Emphasis supplied.)  

Thus, to be enforceable against the ESTATE, +a claim must be asserted before the estate has been distributed. Further, in 

administering the estate, the independent executor may distribute the estate assets to the heirs and legatees at any time. 29 Tex. 
Jur.3d at section 777. In any event, an heir or legatee can enforce distribution at the earlier of one year after all state inheritance 

taxes have been paid (and all estate taxes have been paid, if a federal estate tax return is indicated based on the information provided 

on the state inheritance tax return) or three years from the date that the independent administration was created. Section 149B of the 

Texas Probate Code. Any distribution of the estate's property effectively removes that property from the administration of the estate 

and the independent executor's authority. However, property distributed during the year following the issuance of letters testamentary 

will be considered removed from the estate administration when the year has expired. See Section 373 of the Texas Probate Code; 17 
Tex. Practice section 511.  

17 Tex. Practice section 511, in describing the status of property distributed during the course of an independent administration, 



states, “Once the executor has distributed a particular asset, it is no longer under administration and he has no further power over it. 

As to any such property, creditors must resort to their remedy against the distributees rather than the independent executor . . . ” See 
also, 29 Tex. Jur.3d  section 778, which states, “When an independent executor distributes the estate to those who are entitled to 

receive it, he loses all control over it, and cannot thereafter administer it for the benefit of creditors . . . After distribution, an 

independent executor is not liable for claims against the estate in his representative capacity . . .” See Anderson v. Huie, 266 S.W.2d 

410 (1954). 

Thus, a claim is not enforceable against an ESTATE if it is asserted 1) more than one year after letters testamentary have been 

granted to the independent administrator and 2) after the estate assets have been distributed to the heirs and legatees.  

Thus, when an estate is administered in independent administration, no court action is required to close an estate. Rather, an estate 

may be closed, and the administration fully completed, by the final distribution of the estate's assets. Interfirst Bank-Houston v. 
Quintana Petroleum Corporation, 699 S.W. 864 (1985);17 Tex. Prac. section 512; 29 Tex Jur.3d  section 755.  

Because the filing of an affidavit under Section 151 of the Texas Probate Code is merely a statement of record that an independent 

administration has closed, an independent executor's filing of such an affidavit does not cancel an earlier ACTUAL closing of the 
estate upon a final distribution. Likewise, the filing of an affidavit under Section 151 is not a prerequisite to the closing of an estate. 
Rather, the independent administration of an estate may still be closed without an affidavit under  Section 151 ever being filed. 17 
Tex. Practice  section 512; Interfirst Bank-Houston v. Quintana Petroleum Corporation, above cited.  

The claims of Medieval Church were not asserted until seven years after the estate was closed (and not until ten years after the 

Decedent's death). Therefore, the claims did not become certain in Texas and were not asserted during a reasonable period of 

administration. Further, because the estate was closed in January 1983, any claims asserted after January 1983 were not enforceable 

against the estate. Moreover, after the estate's property had been distributed (and one year had passed since the grant of letters 

testamentary), the property was, in any event, beyond the administration of the estate. Thus, the claims asserted by Medieval Church 

in 1990, for the art objects, are not enforceable against the estate and, therefore, will not be enforced against the estate.  

Section 2053(a)(3) of the Code provides that, for purposes of the estate tax, the value of the taxable estate shall be determined by 

deducting from the value of the gross estate such amounts for claims against the estate as are allowable by the laws of the 

jurisdiction under which the estate is being administered. 

Section 20.2053-4 of the regulations provides that the amounts that may be deducted as claims against a decedent's estate are 

such only as represent obligations of the decedent existing at the time of death, whether or not then matured. Only claims 

enforceable against the estate may be deducted. 

Under section 2053(a)(3) of the Code, a deduction is allowed from the gross estate for claims against the estate that represent a 
decedent's personal obligations and that are enforceable against the decedent's estate. Section 20.2053-4.  

The issue presented here considers whether Medieval Church's claims for the return of the art objects stolen from the mineshaft (and 

the possible claims of the persons from whom the other art objects were stolen) are allowable as deductions from the Decedent's 
gross estate under  section 2053(a)(3) or whether those claims are no longer allowable because they have become claims against 

the sister and brother only after discovery of the art objects in their possession in 1990, more than 10 years after the Decedent's 

death. 

In the case of a claim that is potential or contingent on the date of the decedent's death, the claim must become certain and be 

asserted before the end of a reasonable period of administration. See Estate of Theis v. Commissioner, 81 T.C. 741 (1983); Federal 
Estate and Gift Taxation above cited, at section 5.03[5][a]. Further, when the claim does, in fact, become certain, the claim must 

be enforceable against the ESTATE and paid by the ESTATE. Therefore, events after the decedent's death may be taken into account 

to determine i) whether the claim, in fact, became certain before the expiration of a reasonable period of administration, ii) whether the 

claim, when certain, was legally enforceable against the ESTATE, and iii) whether the claim was, in fact, enforced against the 

ESTATE. See Estate of Hagman v. Commissioner, 60 T.C. 465 (1973); Estate of Courtney v. Commissioner, 62 T.C. 317 (1974); 

Fawcett v. Commissioner, 64 T.C. 889 (1975), (involving facts identical to those of Estate of Courtney); Estate of Theis v. 

Commissioner, 81 T.C. at 748. See also, Jacobs v. Commissioner, 34 F.2d 233 (8th Cir. 1929). Although Jacobs did not involve a 
claim that was potential or contingent at the decedent's death, the court's analysis of the predecessor statute to section 2053(a)

(3), in denying the deduction, is relevant. The court stated: 

[A] CLAIM WITHOUT A CLAIMANT WAS NOT [THE] PURPOSE OF CONGRESS WHEN THE WORDS “CLAIMS 

AGAINST THE ESTATE” WERE WRITTEN INTO THE REVENUE STATUTES. . . . It was . . . claims determined as 



valid against the estate . . . that Congress had in mind, when it provided for the deduction. [Emphasis supplied.]

34 F.2d at 235. 

In Estate of Courtnet, the court held that a potential claim was not an allowable deduction under section 2053(a)(3) because i) the 

claimant did not enforce the claim at the decedent's death or during the administration of the estate, and ii) the claim could have been 

enforced, as well, against the decedent's spouse or the decedent's child. The court stated, at 317, “The purpose of making deductions 
available under  section 2053(a)(3) is to assure that a tax is imposed on the net estate, i.e., on WHAT ACTUALLY PASSES 

FROM THE DEAD TO THE LIVING . . . Claims which Congress intended to be deducted . . . were claims . . . determined as valid 

against an estate.” [Emphasis supplied.] See also, Estate of Hangman, above cited.  

Thus, section 2053(a)(3) of the Code was intended to provide for those deductions (for claims) that would determine the net estate 

passing from e decedent, at death, to the decedent's heirs. See H.R. Rep. No. 922, 64th Cong., 1st Sess., above cited, et 5 (stating 

that the federal estate tax is imposed upon “the transfer of the net estate . . . passing to the heirs.”)  

Consequently, if a claim is asserted long after a reasonable period of administration has ended, and the estate property is, in fact, 

distributed to the decedent's heirs, such a claim when presented, is not allowable as a deduction from the value of the gross estate 
under  section 2053(a)(3).  

In this case, any claims against the estate for the art objects are regarded, for purposes of section 2053(a)(3), as potential and 

contingent on the Decedent's date of death because the identity of the claimants was unknown and the claimants did not know that 

their claims existed. 

Congress enacted the predecessor statute to  section 2053(a)(3) as part of an overall estate tax structure in which an executor is 

required to comply with the statutory provisions for reporting the property held by a decedent at death on a timely filed federal estate 
tax return. See H.R. Rep. No. 922, 64th Cong., 1st Sess. 5. For this reason, Congress did not intend for section 2053(a)(3) to favor 

an estate, for which the executor has willfully disregarded the estate tax filing requirements, over estates, for which the executors 

have fully complied with the filing requirements, by providing a deduction to the former estate that would not otherwise be allowed to 

the latter estates because the time for assessment of estate tax or the filing of a claim for refund has long expired. 

For purposes of section 2053(a)(3), if (1) an estate has closed after a reasonable period of administration, (2) a claim (that was only 

remotely contingent at the decedent's death and that would not have been asserted in the normal course of events) is later asserted 

with respect to distributed property as the result of the heirs' pursuit of a particular course of action in disposing of the property for 

their profit, and (3) the heirs selected the particular course of action (that brought about the maturing of the claim) when another 

course of action (that virtually assured that there was no risk of exposure to the claim) was available to dispose of the property for 

profit, the claim is regarded as arising by reason of their heirs' own activities. Because, under those circumstances, the heirs, in 

choosing one course of action over another, to dispose of the property for their profit, controlled the determination of whether or not a 

claim would be asserted for the property, the subsequent assertion of a claim for the property, having been within the control of the 

heirs and emanating from the course of action selected by them for their profit, is regarded as a claim asserted against the heirs 
individually rather than a claim against the estate, within the meaning of  section 2053(a)(3). See, for example, Federal Estate and 
Gift Taxation, above cited, at section 5.03[5][b] stating that “the obvious purpose of the estate tax [is] to measure the taxable 
estate AT DEATH.” (Emphasis supplied.) Cf. Rev. Rul. 72-282, 1972-1 C.B. 306 and Rev. Rul. 76-235, 1976-1 C.B. 277, (all 

indicating for purposes of sections 2040 and 2035 that, where a change in transferred property results from the donee's actions, the 

change is disregarded). 

In this case, there was only a remote possibility, on the Decedent's date of death, that any claim would EVER be asserted for the 

return of the art objects. Rather, it was virtually certain that, absent some action on the part of the heirs, the heirs would, in the normal 

course of events, continue to have the same exclusive possession and power of disposal of the art objects that the Decedent had 

during the 35-year period until his death. That is, during the years leading up to the Decedent's death and in the years following his 

death, Medieval Church had no knowledge of the Decedent's possession of the art objects and had no information that would trace the 

art objects to the Decedent. Moreover, because, in 90 percent of the hundreds of thousands of art thefts committed between World 

War II and the present date, the stolen property has never been recovered, it appeared (on the Decedent's date of death) highly 

unlikely that the art objects in this case would ever be recovered. 

Long after the art objects were distributed to them, the sister and brother chose to sell a few of the art objects for their own profit. In 

doing so, through a tactical mistake, they selected the legitimate art sources in the United States for their initial offering. As a result, 

rumors of their possession began to drift through the legitimate art market. Later, the sister and the brother selected a second course 

of action in disposing of the art objects for their profit (i.e., removing the art objects to Switzerland and offering the art objects for sale 



in the discreet market in which stolen art is trafficked). It was, however, the rumors drifting through the LEGITIMATE art market, 

resulting from the sister's and brother's initial tactical mistakes in selecting the legitimate art market (such as Auction Firm) for 

disposing of the art objects, and the rumors of the sale in Switzerland to the German art dealer that lead to the discovery of the art 

objects. 

Thus, rather than being a consequence of the normal course of events following the Decedent's death, the claim of Medieval Church 

was presented, long after the estate closed, is the direct result of the sister's and brother's initially selecting a course of action in 

selling the art objects that inherently involved the risk of exposure to the claim, over another course of action available to them for 

such a purpose (i.e. offering the art objects for sale in the discreet art market) that did not involve the risk of exposure to the claim. 

The question of whether or not a claim would have been presented for the art objects was thus within the sister's and brother's control 

at all times, based on the entrepreneurial activities that they selected with respect to the art objects. Consequently, the claim 
asserted by Medieval Church is regarded, for purposes of section 2053(a)(3), as a claim against the sister and brother, individually, 

arising by reason of their entrepreneurial activities. 

In conclusion, the claim of Medieval Church asserted against the sister and brother for the return of the art objects is not an allowable 
deduction from the gross estate, under section 2053(a)(3) of the Code because (1) the claim, which was not asserted until after a 

reasonable period of administration expired, is not enforceable against the estate, and (2) the claim is regarded as arising by reason 

of the distributees' own business activities in marketing the art objects. Likewise, any potential claims of the persons in France and 
Germany from whom the other art objects were stolen are not allowable as deductions from the gross estate under section 2053(a)

(3). 

CONCLUSION ISSUE 3: 

No deduction is allowable under section 2053(a)(3) of the Code for the claims of the persons from whom the art objects were 

stolen. 

A copy of this Technical Advice Memorandum should be given to the Taxpayer. Section 6110(j) of the Code provides that it may not 

be used or cited as precedent.  
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